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under an agreement submitted to the Telecommunications Division in
Advice Lettexr 18115, .that would result in 0.95 cents compensation
per page (less than Trout's cost estimate).

Pacific’s witness Scholl testified that Trout's cost
study was flawed and that after making adjustments, a more
appropriate estimate would be from 0.006 to 0.088 cents per page
depending on the type of paging terminal used and on the capacity
assumptions for that paging terminal. Scholl argues that Trout's
study did not conform to the consensus ‘costing principles
established in D.95-12-016. Scholl’s adjustments exclude costs
associated with paging transmitters and with the facilities that
link the transmitters with the paging terminal. Scholl argues that
these portions of the paging network are not traffic-sensitive and
therefore should not be included in the TSLRIC of termination just
as local loop facilities are not included the TSLRIC of termination
in the wireline context. Also, Scholl attempts to eliminate costs
that are not directly associated with paging service, such as voice
features. Additionally, Scholl argues that Pacific should not have
tc tompensate Cook for traffic sent over Type 1 (end-office)
interconnections because Pacific avoids no costs by sending traffic
that way.

We share Pacific's concerns that Cook has not submitted
an acceptable cost study which is consistent with our adopted
consensus costing principles adopted in D.95-12-016. Pacific's
argument to limit the cost study to paging-specific features, to
traffic originaced by Pacific, and to traffic-sensitive elements is
compelling. We are also concerned that Cook's study used a
terminal which had excess capacity. Cook's cost study does not
convince us to adopt the termination rates negotiated by Pacific
Bell and Pac-West Telecom nor those rates established in
arbitrations between Pacific and wireline CLCs as reascnable
approximations of Cook’'s additional costs of termination.
Furthermore, although we are not bound by the FCC's determination .

c e—
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on this issue, we note thar First Report and Order presumes that a
paging company's additional costs of termination would be less than
those of the incumbent LEC, warns against the economic harm of

- imposing a rate based on the LEC's costs for termination, and
specifically directs state commissions not to use the termination
proxies established in the Order for establishing a paging
carrier's termination rates (paragraphs 1092, 1083).

Pacific's adjustments to Cook’'s cost study appear to be
reasonable, based on the record in this proceeding. Therefore, on
an interim basis, we will accept Pacific's adjusted cost figure,
0.088 cents per page, based on an appropriately sized paging
terminal, to set the termination rate. Pacific will pay the same
rate to Cook regardless of whether the traffic is sent over a T?pe
2A (zandem) or a Type 1 connection.

We emphasize that these rates are interim. Therefore, we
will keep this proceeding open to take further evidence to set a
forward looking compensation rate which is consistent with our
consensus costing principles. The assigned arbitrator will issue an
ALJ ruling to set out a schedule for the second phase of the
.proceeding.

3.6 Rejection of Arbitrated Agreement and Filing of Agreement -

Consistent with the Terms of This Decigjion

For the reasons discussed, the arbitrated agreement does
not meet the requirements of Sections 251 (b) (S) and 252 (d) (2). We
therefore reject the agreement, and direct the parties to submit a
new agreement that provides compensation to the applicant for ite
transport and termination of calls.

At the direction of the arbitrator, both parties
previously presented a "dueling clause” agreement with sections
that would be included or deleted as a consequence of the outcomes
of the Arbitrator‘s Report (Ex. 20). We direct the parties to use
that “"dueling clause” agreement to file a new agreement that
complies with the findings in this decision. TIn the dueling clause
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agreement, compensation for use of local paging interconnection
facilities (Secticn 3.2 of the agreement) depended upon the basis
for our finding. To clarify our position, we find that Cook is

not entitled to reciprocal compensation pursuant to the terms of
- +he Pac-West agreement. Therefore, the altermate language for

Section 3.2 which determines that Cook is entitled to reciprocal
compensation on terms other than those in the Pac-West agreement,
should be adopted. The resulting section 3.2 provides for the
recurring facilities charges to be apportioned between the parties
based on the each party's relative amount of originating traffic
sent over those facilities. Consequently, Cook will not be
assessed recurring charges for the facilities.

FPindings of Fact

‘ 1. Applicant is a one-way paging company.

2. Applicant terminates traffic that originates on the
respondent 's network and provides termination of
telecommunications.

3. Applicant incurs costs for terminating traffic that
originates on the respondent's network.

4. The Pac-West agreement was not approved under the Act.
S 5. Aapplicant does not provide the same service as PacWest. <s—

€. No public policy objectives are met by denying
compensation to applicant for the cost of terminating calls that
originate on respondent's network.

7. Cook submitted a cost study that estimates the
termination cost as 2.4 cents per page.

8. Cook requests the termination rates negotiated between
Pacific Bell and Pac-West Telecom in Advice Letter 1811S. Under
those terms, Cook would be compensated at aproximately 0.95 cents
Per page. ,

8. We have no evidence in this case that the rates adopted
in the Pac-West agreement with Pacific are based on cost .

- 10 -~
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10. Cook's cost study does not comply with our consensus
costing principles established in D.95-12-016.

11. Cook's cost study includes costs for the paging terminal,
the paging transmitters, and the facilities that connect them.

12. Cook'’s cost study includes costs for features that can be
used for non-paging service.

13. Cook’s cost study includes costs for equipment that can
be used for other purposes than terminating Pacific-originated
traffic. -

14. Based on the record in this proceeding, Pacific's
adjustments to Cook's cost study are reasonable to set rates on an

interim basis.
15. Pacific makes adjustments to Cook's cogt study to arrive

at a cost ranging from 0.006 toc 0.088 cents per page depending on
the paging terminal selected and the capacity assumptions employed.
Conclusions of Law

1. Congress' intent in providing mutual compensation under
the Act was to ensure that carriers that historically had not been
compensated for terminating calls originating on the local exchange
carriex network henceforth be compensated. —

2. Paying compensation Co one-way paging companies for
terminating traffic is consistent with the Telecommunications Act
of 1996, as well as FCC orders and regulations implementing the
Act.

3. Cook‘s arguments did not convince us to adopt the
termination rates negotiated by Pacific Bell and Pac-West Telecom
nor those established in arbitrations between Pacifiec and wireline
CLCa as reasonable approximations of Cook’s additional costs of
termination.

4. Pacific’'s cost estimate of 0.088 cents per page should be
adopted as the rate for compensation to Cook for local termination
on an interim basis.

- 211 -
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5. Pacific’'s refusal to pay compensation on Type 1
connections is unreasonable because Coock still incurs termination
costs at its paging terminal.

6. Pacific shall pay the same compensation to Cook for local
termination regardless of whether the parties are interconnected by
a Type 1 or Type 2A connection.

" 7. Cook should only be entitled to compensation for its
paging terminal costs which, for the purposes of this arbitration,
should be considered an equivalent facility to an end office
switch.

8. Based on the facts in this arxbitration, Cock is not
currently entitled to compensation for txansport. However, if and
when Cook owns facilities that connect from a Pacific -Bell end
office or tandem to a Cook Paging Terminal, then Cook will be
entitled to compensation for transport.

9. The Interconnection Agreement between Cook Telecom, Inc.
and Pacific Bell should be rejected because it is inconsistent with
the Act.

10. A new agreement should be submitted that conforms with
this decision.
11. This order should be effective today.

o ORDER

IT IS ORDERED that:

1. Pursuant to the Telecommunications Act of 1996, the
"Conformed Interconnection Agreement Between Cook Telecom, Inc. And
Pacific Bell (U 1001 C),* dated and filed April 28, 1997, is
rejected.

2. The parties shall jointly file, within 10 days of the
date of this order, the Interim Conformed Intercomnection Agreement
in the formats described in Ordering Paragraph S below. The
parties shall base their agreement on the “dueling clause”

- 12 -
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agreement (Exhibit 20) and make the following changes to that

agreement:

a. The sections of the conformed agreement
shall reflect our determination that Coock
is entitled to reciprocal compensation.

b. Section 3.2 of the agreement shall reflect
our determination that Cook Telecom, Inc.
is not entitled to the terms of the Pac-
West agreement.

c. The termination compensatiocn rate in the
pricing Schedule in Attachment III shall be
as follows:

0.088 cents per Local Paging Call

3. The agreement as described in Ordering Paxragraph 2 above
shall become effective when filed.

4. The assigned arbitrator shall issue a Ruling to establish
a procedural schedule for the establishment of final rates for
local transport and termination.

S. The parties shall submit the Interim Conformed
Interconection Agreement to the Commission’'s Administrative Law
Judge Division on electronic disk in hypertext markup language
format. Further, within 10 days of the date of this order, Pacifice—
Bell shall enter the Conformed Interconnection Agreement in its
world wide web server, and provide information to the
Administrative Law Judge Division Computer Coordinater on linking
the Conformed Interconnection Agreement on Pacific Bell's server
with the Commission's web site.

-~ 13 -
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6. This proceeding shall remain open to set final rates for

looal transpert and termination.
This oxrder is effective today.
Dated May 21, 1997, at Sacramento, California.

P. GREGORY CONLOKN
President
o JBSSIE J. KNIGHET, JR.
HENRY M. DUQUE
"RICHARD A. BILAS
Commissioners

I disgsent.

/s/ JOSIAE L. NEEPER
Commissionex

_14-
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1997 Minn.  PUC LEXIS 118 printed in FULL formac.

, " In the Matter of the Petition of AT&T Wirelegs Services,
- ' 'Inc.,for Arbltration of an Interconnecticon Agreement with 0
S WEST Communicationg, Inc., Pursuant to 47 U.S.C. § 252 (b)

DOCKET' NG. P-121/EM-97-13171%
Minnesota Public Utilities Commission
1997 Minn. PUC LEXIS 118

July 30, 1997

'PANEL: ‘ . _
{~1) ?dward A. Garvey, Chair; Joel Jacobs, Commissioner; Marshall Jchnson;

Commxss*oner Don ‘Storm; ‘Commissioner

-,OPINION : ' R
ORDER RESOLVIVG ARBITRATION ISSUES

PROCEDURAL HICTO

,.-.

‘On October 3A_;996 AT&T Wi*eless Seérvices, Inc. (AWS) served U S WEST

jCommunlcatxons,_Inc. {uswc) w&th a request to negotiace under the
;Telecommunlcaclons Act of 1996 47 U.S.C. § 251. The parties failed to reach an

‘agreement.on’ che xssues,subjcc: to negotiation.

'Ob‘Ma?ch‘ﬁ, 1997 AWS petit‘onéd the Cocmmission for arbitration of all
unresolved lssuea pu*auant to the Act.

- on- Aprll 17, 1997 th# Comnissxor issued its ORDER GRANTING PE“ITTON
ESTABLI SHINu PROC.DUR&S POR. ARSITRATION. This Order referred the arbLLratlcn
between Aws and USWC to the QOffice of Administrative Hearings (OAH) for a
. _contested casn hnaring ‘before an Adm1n~s*rat1ve Law Judge (ALJ).:The
'Commission 8 Order limited ‘party, intervention in the pzocecdzng te the Minnesota
. -Department of Public Sarvice’ (the ‘Department) and the Resideatial and Small
. "Bugtiness Utilities: ‘Division’ of. ‘the Office of the Attorney-General (RUD-OAG)
- ORG/RUD. The Denarfmenc anq the- RUD/OAG subsequently intervcned in the

.'proceedlng

 The arbi;ra;icn hearing began on May 6, 19397 [*2] and continued on May 7,
'1997. Tha= arbitracion record closed on May 23, 1997, when reply briefs were
recaived..

‘on. June E}‘1997;'theAALJ;issﬁéd_ﬁhe:Axbitra:ion Decizicn in this matter. AWS and
OSWC filed exceptions on June 11, 1957. '

On June 30, 13997, the Commission heard cral argument by the parties and on July
2, 1997, the Commission met to consider this matter.

. \
FINDINGS AND CONCLUSIONS

I. Preliminary Mallerws
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A. Administrative Notice’
Minn. Stét. § 14.60, subd. 4 provides:

Agencies may take notice of judicially cognizable facts and in addition may take
rnotice of general, technical, or scientific facts within their specialized

. knowledge. Parties shall be notified in writing either before or during hearing,
or by reference in preliminary reports or otherwise, or by oral atatement in the
record, of the material so nédticed, and they shall be afforded an opportunity to
contest the facts sc noticed. Agencies may utilize their experience, technical

competence, and specialized knowledge in the evaluation of the evidence in the

hearing record.

Pursuant to this statute, the Commission will take administrative notice of the
stayed rulas-in'Appendix‘B'oﬁ the.FCC  [*3] order, as well as the related
xplanacory paragraphs :in-the First Report and Oxder, Implewmentation of the
. Local Competition Proviaiona inh the Telecommunications Act of ‘1996, CC Docket
Na. 96 - 98. The. Commission hasg given notice at the hearing oun this matter that it
intendsy to’ "do. this -and ‘has given parties an cppertunity to respond in oral
argument.. Cedein porc1ons of the order have dlready been made a part of the

record’ oE che arbltratlon

As a resulthdf itsvaction i taking administrative notice of the items ncted, ;
. the FCC methodologies have become part of the record in this matter and the :
" Commission considers them as it would other evidence in the case.

B. Clatiinng the Effecc_éf the Stay

The Commisalcn has no legal obllga~mon toc apply the methcdologies, proxies or
other d1r=ctives concazned Ln the stayed portions of the FCC's corder. However,
most of the FOC order has not been stayed and the Commission may not disragard
thnse portions on the baeis :hac iz finde them illegal or uncoastituticnal.

The Commissicn unlike a gourt, does not have the authority to declar=s a statute

unconst:tutlonal on its face. Nealand v. Clearwater Hospital, 257 N. wW. 24 365,

368 (Minn.. (*4] 1977) . Likewise, the Commission does not have the authority :
. to declaxe a federal rule invalzd The federal courts of appeals have exclusive ‘

jurlsdictlon i

.to enjoin, set aside, suspené { in whole or part) or to detaymine the :
validity of...all final orders of the Federal Communicatione Commission made '
reviewable by section 402 (a) of -title 47.
28 U.S.C. § 2342 (1).
While the Commission has challenged the statutory authority of the FCC to
regulate the pricing of .intrastate telephone services, it hac done so properly

by ilntervening in a lawsuit before a federal court of appeals, not by declaring
portions of the rule invalid.

C. Burden of Proof

In ita Aéril 17, 1997, ORDER GRANTING PETITION, ESTAELISHING PROCEDURES FOR

o
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ARSITRATION in this macter, the Commission determined that USWC has the burdan
of proof ‘in theame proceedings. The Commission staced:

The -burden of proof with respect to all issues of material fact shall be cn U

S WEST. The facts at issue must be pProven by a preponderance of the evidence,

. The ALJ., however, may shift the burden of production as appropriate, based on
which party has control of the critical information regarding the issue in

dispute.

{«s]

The Commiasion's decision is consistent with the FCC's Augugt 8, 1996 Order in
CC Dacket No. 96-98 in which the FCC specifically eatablished a proof standard
of clear and convincing evidence applicable to local exchauge companies (LECa)
who would deny an encrant's request for a method of achieving interconnection or

acceas to unbundled elements.

- The explicit placement of the buxden of proof cn U $ WEST by the Commission and
the FCC acknowledgeb that USwC and other LECa have.a monopoly, not only over the
local exchange network but also over information about the network thaz is
neaded to make major,dec1slons>1n this proceeding.

‘DfIAgrééﬁents §ubject to Modification, Commission Approval

©The aqréémeht"'arb;trated in this proccedlnc may need to be modified in the
future for several: reagons. First, the parties may continue tc negotiate as the
states make their decisions. Second, some decisions may have to be made on an ,
interim basis subJeLL Lo lacer amendment in future proceedings. These future FCC .
and Commissicon dec1510us anluding rulemakings, may nead to be incorporated in
these agreements. Indeed, the FCC Rules indicate that a party violates the duty
under the Act to negotiate [*6] in good faith 1f it refuses

. to include in an arbitrated or negotialed agreement a provision that
" permits the agreement to be amended in the future te take into account changes

in Commisglon cr state rules.
47 CFR § 51.301 (c) (3).

‘Therefore, the Cowmlsslon hereby clarifies that thn agraements it approves in
‘thig Order are subject to modlfxcatxon by negectiation or by future Commission

direction. Any future modifications or amendments should be brought to the
Commisaion for approval. ' :

E. Timeframe for Reconsideration and Final Contract Language

Minn. Rules, Part 78292.3000, subp. 1 establishes a 20 day timeframe for filing
peticions foc reconsideration. ‘'The Commission believes that a shorter timeframe
ia desirable 1n»;h;s case to act afficiently to promote the goals of the Federal
Telecommunicatians Act. In considering whether a variance to allow parties to
file a periticn for rehearing or reconsideration within 10 days of the issuance
of the Crder is appropriate, the Commission notes that it may vary its rules
pursuant Zo Minn. Rulesa, Part. 7829.3200 when:

|

enforcement of the rule would impose an excessive burden upon the applicant or
others affected by the {*7] rule;
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granting the variance would not adversely affect the public incerest; and

granting the variaﬁce_uould not conflict with standards imposed by law.

Applying these standards, the Commission finds that granting such a variance
is warranted and will do so. First, varying the time frame for petitions for
reCOnSLdexatxon from tweaty days to ten will not impose an excesdgive burden upon
the parties to this proceeding as it provides parties sufficient time to prepare
" their petitions and allows adequa:e time for the Commissien to carefully and
thoughtfully ‘analyze the petitions for reconaideration. It will also allow the
Commission to act efticieptly to promote the goals of the Federal Act. Second,
varying the time frame for the filing of petitions for reconsideration will not
adversely-affect the public interest, but instead will allow an orderly,
efficient processing of this matter. Third, granting the variance would not

Lonfllct‘WLCh standards imposed by law.

‘The Commlcslon notes that it ig not changlng the 10 day time period allowed for
answers co petirions fo*‘reconsideratlon Minn. Rules, Part. 7825.3200, subp 4.

f'aince che Commlﬂslon dealres to coordlnate consideration ([*8] of the final
‘contrace language wich tts review.of the petitions for recconsideration, this
Order will give the parties 30 days from the issuance of thia Order to file
final contracc lanquaqe' Inte*ested parties and participants will have 10 days
',to ille comments on the’ subm;tced final contract language.

IT. Disputed Issues Analysis and ACtion

A.fBiil”&EKeep

Undetr 47 U.S.C. § 251(k) (5), ‘each LEC has the duty to establish reciprocal
compensation arrangements for the transport and termination of '
‘telecommunications. "Bill & Keep" is a compensation agreement where two
lnterconnacted carriers terminate each others traffic without bkilling each
othex. This method reduces the use of resources devoted to measuring traffic and

billing.

2. Aws‘
. AWS proposed that. the companxes be ‘allowed to "bill & keep" 1in this case
- ‘because, it argued the amount.of compensation to be exchanged betweesn parties
will . be “cqulvalent" AWS explained that although the traffic between AWS and
USWC 'is substanc;ally unbalanced, ' AWS' higher ceosts to terminate traffic (more
than 4 times USWC's. cost) imean that in net, the dollar value of the ccmpensation
owed eadh other may te in balance. ' :

AWS asgerted [*3] that USWC has not presented any evidence regarding itg owm
.costs or AWS!' costs, while AWS has provided evidence to indicate that ite costs
are substantially higher that the costs of USWC. AWS stated that it is prepared
to waive full cost recovery to gain the advantages of "bill & keep".

2. USWC .

USWC argued that the Commigsasion should reject "bill & keep" as a compensation
mechanism [Or transport, termination, and transit. USWC stated that the FCC

v
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concluded that bill & keep could be imposed by a stats only if traffic is

roughly bélanced in two directions, is expeciLed Lo remain 3o, and nelther
carrier-has rebutted the presumption of symmetrical rates. USWC stated that
craffic flows between it and AWS will rarely, if ever, reflect a s:table pattern
of balanced traffic because AWS will choogse to serve particular types of
customers and willvtacgct non-random groups, while USWC must serve all comers.
TUSWC noted that in many of its existing agresments with CMRS providers the
trafflc is significantly unbalanced, e.g. land-to-mcbile traffic is typically
less than 25 percent of total traffic.

3. The Department

The Departmenc recommended -that "bill & keep" be rejeacted as a compensaticn
{r10]} mechanism for transport and termination. The Department rejected AWS'
and USWC's cost .studies as unreliable. The Department noted that AWS' evidence
was extremely. éke:chy and USWC'g cost scudies ware seriocusly tlawed,
;Furthcrmofe, the Departmaent argued that the record is unclear as to what degree
-txaffic between’ the parties is out of balance Given the uncertainty regarding
actual costs and actual traffic flows, the Department did not believe there is
erntough evidence to find that "bill & keep” will fully compensate both parties.

4. The"li.'t‘...bj’:“

‘;Tne ALJ did not. expllcxtly address the issue of "bill & keep" ‘but did make an
explicit- recommendatlon regarding the prices to be implemented in this
proceeding. IC appears that the: ALJ's decigion to recommend prices implieg thac

it is not recommending "bill & keep".
€. Analysis and Action
_ Under 47 U.S5.C." § 252(&)(2)(A) reciprocal compensation is not just and

reagonable unless it

‘pravides fo:,cbe mutualfand reciprocal recovery by each carrier of costs
"aggociated with the trangport and termination aon each carrier's network
facilivies of ‘calls that coriginate on the network facilities of the other

caxrrier; -and (ii) ‘such terms and (*11] conditicns determine such costs on the
basis of a reasonable aporoximation of the additional costs of terminating such

calls.

 Given the uncertainty regarding actual costs and actual traffic flows, the
‘Commisgion does not believe there is enough evidence in this record to find
Mbill & keep" will compensate both parties. Therefore, the Commisgion finds that
*bill & keep" ie -not an appropriate compensation mechanism for transpore,
termlnatlon,_and transit.

B, Interim'Prices

. All parties and the ALJ agreed that permanent ratas for exchange of traffic
should not be aet in this proceeding and should be set in the Commission's
generic coat docket (P-442, 5321, 3167, 466. 321/CI-96-1540). At isque here ia
what interim rates will be ‘astablished that will be subject to a true-up when
permanent rates are set in the generic cost docket.
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1. AWS

. AWS aponsored'pfqposed-interim rates based on its modification of a USWC cost
study, making: adjustments to the cost of capital and depreciation rates. AWS
proposed the following interim rates based on the cost study it submitcted in

this proceeding:

Type 2B (end office termination) - $ .0025 per minute of use
Type 3A (tandem awitching and transport) § .0020 per minute of use

“Trangit (tandem"awitching and transport) $ .0020 per minute of use
{*12] '

z. Uswc

USWC proposed two alternatives for interim prices:

1. The rates set inv;hé_March 1, 1994, agreement between the parties:
“Type 2B (end.office termination) : $ .0206 per minute of use

Type 2A- (tandem. switching and transport) $ .0245 per minute of use
. Transit (tandem awltcning and transport) $ .0245 per minute of use

or
2. -The ihcerim races get 1n,che U $ WEST Consolidated Arbitration docket:

Type 2B (end offlce termlnatlcn) 5 .00260 per minute of use
_Type 2A (tandem switching and transport) S .00556 per minute of use
Transis (tandem qwltchlng and transport) 53 .005586 per minute of use

3.‘Thé‘ﬂépa:¢menc

The bepartmént stated that neither party has submitted sufficient information to
detérmine permanent rates for transport and termination. According to the
Department; USWC:has not supported the use of any cost sludy including the sctudy
it prov1dp¢ ro AWS att AWS' requeat,

: Thé'bépércménﬁ n6ced that the cbst astudy relied on by AWS on this subject is not
based -on TELRIC pr1nc1plas and was rejected in the Consolidated Arbitration, The
DeparCment further stated that AWS' modification of the USWC cost °tudy is not

.euffic1ent to make that study [*13] appropriats.

The'Deparpmené_recommended'bhat the Commission -adopt the interim rates
determined in. the Consolidated Arbitration docket at this time and establish
permanent ratas with the guidance of the USWC's Generic Cogt docket. The
.Department further recommended that the interim rates which would prevail at the
conclusion of this proceeding, through to the conclusion of the Generic Cost
docket, should be subject to true-up as was ordered in the Consgoclidated

Arbirration.
4

The ALJ stared that it is appropriarte to adopt as interim rates in this

ﬁ LEXISNEXIS @} LEXIS-NEXIS

&4 aveaner o the Kecd LI ple FTOUD

LEXIS-NEXIS'

‘&A meabs o he Abed Blrevier yh ayemys

& A smevater W orhe g Tscvier pl gravy

HTNuTNTT 4 2.

Ve
rf‘\é«

(£




L1=44=Ji o (-200 N NILALDUN DAKRCK LAR— SulocSun 3Tz g
1997 Minn. PUC LEXIS 118, “13 LEXSEE

proceeding the interim rates for transport and termination ordered by the
commission in the Consolidated Arbitvration Proceeding. The interim rates should
-prevail from the conclugion of this proceeding to the conclusion of the generic
cost docket. The interim rates should be 3ubject to true-up based on the
permanent,rétes established in the Generic Coat proceeding.

5. Commiggion Action
Section 252(b) (4} (A} of the 'Act. states:

The Stété comﬁis:ion shall limit its consideration of any petition uader
paragraph (1) [Arbitration.] ... to the issues set forth in the getition and
in the remponsa, if any, filed under paragraph (*14] (3).

Since the'cgst studies supporting the rates set in the USWC Consclidated
Proceeding are not part of the record in this proceeding, they may not be relied
on as the best eviaence’ available. Those rates were based on Hatfield 2.2.2
whichvis not:pa:t of the record avidenca.

The conrrac: rates in Lhe March 1994 contracc between USWC and AWS were approved
by thu Lomm;gglon in 1994, However, these rates were not cost-based and were

approved -under. a diffecrent rngulatory atructure. A3 such, they are unsuitable
foxr adcpthn as . inter;m rates in this case.

As between uswc s cost study'as’is and its cost study as modified by AWS, the
3;Commission finds that USWC's unmodified cost study is preferable because the

Commiaslon_has.ap?roved the,l3_ye;r depreciation life uged in that study. llence,

the Commission finds that the best evidence in the record is USWC's unmodified

cost atudy.

The resulting rates are:

. End Office Termination: o .001994
- Tandem & “Transport: o o .001114
End Office Termination aud Tandem & Transpcrt: .003108
Trangit: .001114

. These rates do not include an amount of depreciation reserve deficiency
(.00130), as originally requested by USWC. USWC subsequently withdrew [+15]
its request .to recover thé depreciation reserve deficiency in the rates set in
this Ordex, stating that the depreciation reserve deficiency should be
established for all ILECS in a° ‘separate study. In these circumstances, the
Lommlsszon finda that the absence of an amount of dapreciation resgerve
‘deficiency in the rates established in this Order do not render such rates
unreasonable. In so finding,. the Commission is not determining that the rates <
ultimately adopted as a result of the generic cost proceading will or will not :
_ contain an amount of depreciation reserve deficiency. The Commission notes,
hewever, that depreciation reserve deficiencies have never been approved by this

Commigssicn.
. €. Compensation Lo AWS From Third Partcy Carrier

The parties could not agree on what rermination charges would be cwed to AWS by
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th;rd party carrzers for calls originating with a third party carrier,
. transiting U 'S WEST's network, "and terminating on AWS' network. Nor could the
. partias ;dgree on USWC's role in, facilitating the collection of these charges by
" AKS im the innerlm period when AWS has not developed agreements with third party

carriPrs
C1l Aws'
- :AWS argued that unczl it can arrange [*16] agreements with third party
. ‘carriers,’ TUSWC - :should not . bill-or. collect termination charges for carriers using
Cits facllxtles for trdnsited traffic unless those carriers have a reciprocal
.arrangament- Chcmselves Accerding te AWS, third party carriers and AWS should

originate and terminate thelr own traffic. vis-a-via each other, on a "bill &
keep" basis

'Uswc asserted that 1t is not, responslble for the monetary arrangement between
'origlnatlng and terminatzng Zarriers. USWC argued that it is not required to
.;'neqat1ate transltlng arraugemepta and to bill for them on behalf of AWS. and that
‘CBWS Y relatlcnshlps with’ third _party ‘carriers have nothing to do with this
”fproceadzng batween yswc and AWS .

. -—m—'

3. The Department and the ALJ
".Ngltherfchgunepgptmeqt no:wthe ALJ commented ort this issue.
4. Commission Action = -

‘The ‘Commission finds. that it is consistent with the Act that USWC be required to
make its recordlng and . b lling services available tc AWS to fac111cate AWS ' i
caliection of ‘tearmidation. charges owed it by third party carriers. Of course, if

" ANS doeb use - USWC's rerordlng and ‘billing servicesg it must compengate USWC at a

. reasonable rate

Dv Compenaatlon fox Traf£1c (*17] Terminated at AWS' MSCs

.The partigs_Could not agree whether -‘AWS should be compensated for its Mobile

.»f;Swltchlng Center {MSC). at the aame rate USWC is compensated for its tandem
'ffawltch or.at ‘the ldwer, end DtthP rate

1. AWS

‘,:Aws argued that it should be compensated at the higher tandem switch rate for
uve of its MSCs Aws scated that-its MSC can and does terminate calls to any
'phy51cal location té which USWC'e .tandem can terminace calls and performs
'functions remarkably axmxlar to a USWC tandem switch.

- AWS, raterred to the chmlseion's dacision in the Consolidated Arbitration where
the Commiasion :stated that competzng local exchange company (CLEC) switches

- perform the same function-as- the incumbent's tandems in that they both route and

- carry the calls of the other carrier's subscribers. AWS argued that there is no
demonst:able dnfference hetween a CLEC gwitch, AWS' MSC, and USWC'a tandem.

i
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'2.AUSWCf
- U s WEST a posztzon is. that’ AWS' sthched network doas net perform a tandem
- switching function and, therefore, does not qtalify for higher tandem switching
ratas. ‘USWC: argued that AWS' sgwitch funttions as-an end office switch, that AWS

5provides only a - slngle swltchxng funiction, {*18] and that- AWS does not incur
the Posts that Uswc does -in parformxng two switching funcciong.

. USWC alﬁd'rejected AWS' argument - that USWC should pay tandem rates, as opposed
to end office xates, eimply ‘becayse AWS claims to have higher costs. The key
rdttor' ac;ordinq to USWC, -is that AWS' MSC does not perform a tandem function,
that even though AWS may employ an IS41 Tandem switch, that equipment is not

“used to pprfnrm A tandam letchlng function

3!'The,Department

The Department supported the pos1tion taken by AWS, that AWS's MSCs should
receive compensatzon at the tandem ‘switeh rate., Citlng the FCC Order at
‘Paragraph 1090, -Department . stated that state commissions are directed to

. - congider. the functionality and. the geographic area to be served by a
'competitor 8 swltch in comparison to the LEC's switch. The Department noted that
:AWS' MSC gwltches appear to, function in both cnd office and tandem capacities,
cfflce Eunttldﬁé"hdditlonally, the Department noted that AWS' MSCs perform
trans;t Eunctlons by routing calls to other wireless carriers.

4.-The.ALJ:Va

“compatlror'r switch in comparison to the LEC's gwitch. The ALJ found that AWS!
MsC swltchas ‘appear to function in both end office and tandem capacities, that
AWS!' .cell. site control swltch and.cell sites work together to. perform end office

type; functlons,.and that AWS MSCs perform transgit functions by routing calle to

other ‘wirelege carriers to complete the roaming calls Oof its customers. The ALJ

‘further rnoted that by virtue of the MSCz' technical capabilicies and -
_ Interronnections wlth other networks and AWS's roaming agreements with other
{§w1reless carrlers, AWS subscribers can place and. recelve calls for out-{state}
1;Minnesota “The: ALJ concluded cherefore, that AWS' MSCs are comparable to USWC's
 tandem: switcheq and, as such, warrant compensation at USWC's tandem rate for
“'anc trafflc Lermlnated at- AWS's MSC.

v'_The ALJ expressed surprise that several other State - Commlaalons have detarmined-
" that a wireless netwsrk does' Rot gualify to be compensated at the tandem rata,
~in.light of ‘the quancum of proof imposed on a LEC on this type of issue and the
“"Act's Eocua on competition and accommodation [*20] to new technologies, In
-any event, the ALJ noted, the Minnesota Commission addressed this imsue as it
relates to Minnesota competing local exchange carriers who do not have wireless
networks in the Consolidated Arbitration Proceeding Order. See Order, pages
70~72. In that ‘Order, the Commlssion stated that it was 1nappropz1ate to focus
on. "certain technical" and functional dlfferences batween U S WEST's ‘tandems and
‘typical CLEC ‘switches". The ALJ stated he was unpersuaded that the technical
" dlfferences between A¥WS'g MSC warrants treating AWS's MSC like a USWC end office
- and concluded' that USWC failed to. prove that the difference justifies different
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ﬂcompenéatioo,inoratos_
- Cmmnxsalon Analyszs and ACC1on
Paragraph 1090 of the ECC'StOrder states, in part:

. States_shall.also considergﬁhathof.new technologioa (e.g. fiber ring or wireless
‘ networks) ‘'perform functions similar to those performed by an incumbent LEC's
‘tandem switch-and thus, whether some or all calls terminating on the new
:.en:tant'élnotwork'Should:be priced the same as the sum of transport and

termination via the incumbent LEC's tandem switch. Where the interconnecting

carrier's switch sexveas a geographlc area (*21) .. comparable to that served by
' the ‘incumbent LEC's tandem switch, the appropriate proxy for the interconnecting

carrier's additional costs is the LEC tandem interconnection rate. f{emphasis

addad )

- The Commlssion has COHSldered the. funccionallty and geographic factors cited’
by the- FCC and concludeq thac some but not all of the calls ceranatzng on AWS*
network should be pr1ced at che same rate USWC is compensated for its tandem

'zAll tho partlco and tbc ALJ acknowledged that AWS* MSC athches function in end
affice’ capacities for scme calls and in tandem capacities for others. The
1Comm15$iohvf1nds that actual. performance of the switch on a given call, rather
f:haL the capacity to perform with respect to that call is the critical guestion.
-nl-The Comm1551on flnds,vthechore that it would be appropriate to compensate
AWS at the higher tandem rate for calls that require its switch to perform
tandemw. °Hltchlnq EunCC10ns and.to be compensated-at: che lower end office rate

_foz calls ‘that 51mply require end office ‘function.

« = = = -.- -FooLnoteg- - - - = = - = =~ = = & « - - - - -

'1_.nl If the FCC- paragraph méaht‘that all calls terminated on a switch that had
the capacity to. perform tandem switch functions should be .compensated at the
"tandem ewltch rate, ‘the Fcﬂ 'S r»fcronce to the Commission determining whether
,"somc or all" of ‘the calls. shculd be s0 compensated would have nc meaning. To i
‘give meunlng to the. "gome or all" language, actual parformance of the switch on
..an; glven call ‘rather than: ‘abstract capacity to perform, is the key to the ‘rate
at which the termlnating switch function should be compensated on such a call.

. [*22)

The Comm;ssxon will direct. Uswc to. work out, in conjunction with AWS, an
appropr;ate means to identify tha functions actually performed with respect to
the USWC calls. terminaced at AWS 8 MSC and to compensace AWS accordingly.

: - - - -End Footnotes- =~ = = = = = = = = = = = = = - =

E. Aocess Charqes for. Intra-MTA n2 koaming Calls

m - s e 4t 2 e e e e e a4 e = & - -FOOBNOLES- - - - - = = = = = = e e e e = o= o=

' n2 MTA refers to the Major Trading Area, which is the geographical area
" considered by the FCC to be the local calling area of a CMRS provider, such as
AWS. Roaming areas are much smaller geographic areas defined either by the
‘signal reach of a cell site or by marketing practices which may aggregate
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'”several cell sztes into a- sxngle roamzng area for bllllng purpo3des. As such, a
‘MRS ‘subscriber may make a.call within the MTA, that is subject to roaming

' charges, and that crosses a. acate boundary.

_ 414'53-{-End Footnotes- - - - - - - - - - - - - - o _ _

;}The Major Tradlng Arca (MTA) ‘ia the geographical area considered by the PCC to
.-’ be the local callzng ‘area . 0f a .CMRS. provider, such as AWS. The MTA relevant to
“CAWS - in thls proc;edlng covers a large area: almost all of Minnesota, all of ..
‘North’ Bakota rover [*23] ' . half Of South Dakota,.a. significant portion of
,wlsconsln,.and a small porclon of Iowa. The parties could not agree on the

compeneation for. calls that 1) originate and terminate within the MTA and 2)

cross statefbdundaries.

_L ASW

Afrnws asaerced chat the MTA LS the approprzace definition of its local servzce
,}area and aa sucn, calls orlglnaCLng and termlnating within the MTA should be
sub]ect ro transporc and termlnatlon charges, not 1nterscate oY intrastate '

'»aaccass charges """

'15; uswc313
-»;USWC argued thac 1ntra—MTA tzaffzc that transits interscate faczl;t;es is - .

:identlfyiﬁg such traffic USWC azgued that it chargpd AWS . access charges under,

" the 1994 pre—exlstlng agreement and therefore, it is entitled to continue to
[collect: choee charges. Uswc clalmed that under: the pre- existing agreement access
charqes were not ﬁlfferentzated but were included in a single "blended rate®
that anluded toll chaxges.fUSWC asserted that it is unnecessary to find that

vfaccess chaxgea wexre Pxplxczcly delineated under the pre-existing contract 'in
gcrdpr to- flnd ‘that rho current paymenr of charges hy AWS is appropriate.

.The ‘;r{r2412 :nepartment*~

‘ ?to maxncain the status quo ante wlth respect co access’ charge payment= for
gﬁxnterstate roamzng trafflc The ‘Department argued ‘that USWC has not met its ,
‘burden’ of ‘prgof.on’ this . -igsue; i.e. that it haa not provided evidence that it ;

‘ffhas been collectlng Jncerstate acccss from AWS: in ‘the” past under .the parties’
©1954 agreement Tbetefore, the Deparcment argued, USWC ic not entitled to
;colleot interstate access chargea thh respect to intra-MTA roaming calls,

4. The ALJ

'f'The ALY recémmended that USWC not be allowed to assegg AWS interstate access
- charges for- 1ncra—MTA roaming .The ALJ noted that .Paragraph 1043 of the FCC'sg
‘First Order speczf;cally refers to .interstate roaming traffic, and states in

“rparc.

the new tranaport and termxnaticn rules should ‘be applied to LECs and CMRS
provzders 80 that CMRS can contxnue not to pay intérstate accass charges for

"traffzc thac cuz:ently is not sub)Pct to such charges, and are assessed such
cnargea for- cratfic thac -is currencly sublect tc interstate access charges.
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Based on.thls lauguaqe, the ALJ concluded that the FCC is seeking to maintain
[*25]  ~'the.status quovante_with respect to access charge paymentc for
1nterstate'roéming'traffic. The ALJ found that USWC has failed to prove that
~.AWS' originating intra-MTA roaming traffic was subject to access charges prior
fto the FCC's First Order and therefore was not entitled to apply such charges to

“such trafflc now
: S The memlsslon ) Analysxs and Action

- In ‘the’ Commzeslon's view, the- FCC Order (Paraglaph 1043) seeks to maintain the
atatus quo ‘ante regardlng ‘intra-MTA roaming charges. The .Commission finds that

. O8WC has falled to prove that such traffic was gubject to interstate access
charges prior to. the FCC's Order. Therefore, the Commission concludes that USWC
must not asseas AWS 1nterstate or lntrastate acceds charges for intra-MTA

roaming trafflc
.;F.’Compénsatxon for Terminéting-Paging Calls

B rhe partles could not agree whether AWS wag entitled to rece1ve compensation
' from USWC for term1nat¢ng paglng calls originating in USWC s service area.

,'trafric originated by UswWc, and that AWS need not compensate USWC for fac111ties

l_uwed ‘ta del:ver such calls because USWC is the originator [#26] of such
-;;-calls Regardlnq Uswc s ‘claim that AWS has the duty to.provide reciprocal

"compensatzon, Aws references Paragraph 1008 of. the Order which states, in part:

. '_Accord1ngly, LECs are obllgated pursuant to sertlon 51(b)(5) {and the
':corréépondxng prlcing standards ‘of section 252 (d) (7)) _to énte: ‘into reciprocal
'ccmpensatlon arrangnments wzth-all CMRS providers, 1nc1ud1ng pagzng providers,
.for’ thP transport and termlnatxon of traffic on each other's networks,

Awsvalso'cited-Paragraph'1092.cf the Order which states, in parct:

,jPaglng provzders,_as telecommunlcatlons carrxers, are entitled to mutual

_,ﬁc0mgensat10n for the transport and termination of local traffic, and should not
 be. required to pay charges for txaffic that orxglnates on. other carriers’
;networka e T . :

?..USWC"

USWC argued tnat Aws is not ent:tled o receive compensation from USWC for ;
term;nating paging calls originatlng in USWC'e service area. USWC acknowledged :
that the- duty to prov1de ‘reciprocal compensation for transport and terminaticn
arlses under § 251 (b) (5) but argued that reciprocal compensation is
. inappropriate for AWS! paging services because paging services are one-way
Hcommuuic&tlon ‘i.e. no (*°7] calls originate on AWS' facilitiesz to be

4

rtermxnated,by_uswc. . .

' The Department ‘ . _ f
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The Depar:menc agreed with AWS. The Department contended that it has geen no
legal autbox:ty offered in this proceeding to permint the ALJS to depart in cthis
1necance from the gemeral rule that each party pays for calls originating on
their awn network (Initial Brief, pp. 16-17). Referencing the FCC First Reporct
arnd Order,_Paragraphs 1008, 1042, and 1092, the Department argued that (i)
paging prbfidéra are considered to be telecommunications carriers, (ii) LECs are
prohibited from charglng paging providers for calls originating on other
_carrier's networks,. and (iii) parties that terminate page calls must be
compensated by the company upon whose network the page call originated.

4. The ALJ
~ The ALJ reéommendad that AWE not be required to pay for the rermination of any
USWC originated calls through direct termination charges. The ALJ found that AWS

is allowed to charge for the termination of USWC originated paging calls based
- on the ouLcome of the FCC's future review of this issue that is provided under

‘the -FCC Oxder. .

S;ﬂcdmmissidh Analyais?and.kttion

PagLng prov1ders are deflned in che FCC [(+*28] Order as "telecommunications
. carrjers)k and under the Act, all telecommunications carricrs axe entitled to
;rec1prccal compensat10n from incumbent LECs. (47 v.5.C. § 251(h) (5)). The FCC
- 'Crdeyr scatee the rule clearly '

. Arcordingly,:LSPs are obll~at~d ‘pursuant to gection 251(b) (5) and the
, ;correspondlng pr1c1ng standards of section 252(d) (2), to enter into reciprocal
}compenaation axrangements with 'all CMRS providers, including paging providers,
for the tranaport and t@rminat;on of traffic on each other's networks,
(FCC Q*der; P 10Q9) . '

'mhe«sCCyngg;féitéfaﬁgdg;hisEiulé~as follows,
.Paging. providérs “as telecommunxcatlons carriers, are entitled te mutual )

lcompensatlon for the t*ansport and ‘termination of local traffic, . . . . (FCC
‘Order, PBb. 1092)

The Commlesion finde no exclusxon in the Act or the FCC Order that would prevent
applzcatlon .of the clear rule chat AWS should be compensated by USWC for
_termlnatlng paglng calls crlglndtlng in USWC's service area.

’G-*Dédicﬁtéd'PagingiFacili:ies

The parcies could not agree whe:her AWS should be required to pay for facilitieg
raquired to connect AWS:® dedicated paging facllities to USWC's metwork.

1. AWS

witch xespect [v29] to charges for paging facilities, AWS relied on
' paragruphs 1092 and 1042 which state, respectively, in vares as follows:
- !
Paging providera, as teleccmmunicacicns carriers, are entitled to mutual
compensation for the transport and termination of local traffic, and should not
. be required Co pay charges for traffic that originates on other carriers'
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networks’
. and

_We therefore conclude that ‘section 251(b) (S) prohibits .charges such as those

’:Boﬁe lnvﬁmbeﬁ: LECs curréntly impose on CMRS providers for LBC-originated
vraffic, ‘As of the effective date of this order, a LEC must cease charging a

-+ CMRS provmdar or other carrvier ‘for terminating LEC-ariginated traffic and must
‘prcv1de chat crafflc ta the’ CMRS provxder or other carrier without charge.

"AWS argued‘that Ly crying :o-zmpoae facilities charges on AWS, as it has done in
- the past, USWC is trying to circumvent this rule.

2. Uswc

SWC proposed chat AWS should be requirpd to pay for facilities required to
connect AWS'. dedicated paglng facilities to USWC's network. USWC noted that
‘SouLhwestern ‘Bell requested . clarlflcatlon from the FCC regarding its rules for
1nterconnection between .LEC8 and paging carriers and that on May (*30) 22,
1987, che FCC escabllshed a pleadlng cycle to receive comments on -Southwastern
Bell's request Uswe asked cha: ‘any Commission decision should’ be designed to

: accommodate later action by the FCC.

3. ThewDepartmen:

The Deparcmeﬁt stated'thac;hollegal'authoxity has been offered in this
- proceeding ‘that would justify.pexmitting the ALY ko depart from the general rule
that each party pays for. ‘calls originating on their own network. The ‘Department
argued. that USWC benefits. from the facilities used to transport paging traffic
'be;ause chose facilities permit USWC's customers to place paging calls.
Add*tlonall), ‘the Department noted that paging calls that originate from USWC
‘customers generate return- calls to .USWC's natwork for which USWC is compensated

" for cerminacicn :

The ALJ

The ALJ recommended that the AWS =hould not be required to pay USWC for any

“usage of facilltzes assoc1ated with the delivery of paging services. The ALJ
noted that’ tha FCC expressly prohlbiCS the imposition of charges.as they had
bean apolied in the pdﬂt, statlng at Paragraph 1042 of its Order:

" We cherefor? concludc :hat sectzon 251(b) (5) prohibits chargas such as those
'eomP incumbent LECS" currently {*31l] impose om CMRS providers for
LEC- origlnated traffic As af the effective date of this order, a LEC must cease :
‘charging a CMRS provider or other carrier for terminating LEC-originated traffic
and muct provide that traffic to the CMRS pravider or other carrier without
‘charge. (PCC>o:der, Paragraph 1042) (emphasis added) .

" The ALJ clted Paragrapn 1042 of . the FCC Order and stated that the requirement

--that’ paging provicders be compensated for the termination of LEC-originated
traffic similarly’ requires ‘that they not be charged for the facilities used to
deliver -auch traffic. Conseguently, the ALJ reasoned, the facilities used for
the delivery of such traffic must alsoc be paid for by USWC.

LEXIS:-NEXIS LEXIS- NEXIS’

(S memter f e Reed Flrooses pn. proo

LEXIS*NEXIS

&A TIDCr of [ Rae Flavior pa griney

& A mindeer (ot Rrey Fleevier A gramey

SITIUTS OTUMIVST a0 posany SIIYT IO 1y A 4EP)
v sty . 4 OIS IR SuB RV B o I AR I

MR -

"

[ ]




Srnth s - L1 LT i v 4 Ul I LLEYOUY DARNLRK LAnT ZUZ JUs douyizie

. Page 17
1997 Mian. PUC LEXIS 118, *31 LEXSEE

,Thé"CdmmiSSion'sVAnaly:i57£dd'Action

:.The ‘FCo Order Paragraph 1042 quoted above clearly states ‘that incumbent LECs
must: provxde trafflc to the CMRS provider without charge FCC Rule § 51.703

(stay llfted) stateﬂ,

A LEC may not. asspss charges an ‘any other telecowmunications carrier for local
.talecommunicatlons trafflc Lhat originates on the LEC'S network.

'VAs & result, tha Commissxon f:nds that AWS is. not requlred to compensate U §
WEST for the facilities used.to deliver [*22] paging traffic to AWS' paging .

' Lnetwork. ,
H. Effective Date for Reciprocal Compensation

- The partiés;agree'that':eciprocal»compensation is required by FCC rules, but
‘disayreed as to the date when reciprocal compensation should begin.

1. BAWS.
VAWu argued that the ettectlve date for reciprocal compensacion should be 0ccober
A3, 1936 che date when AWJ qubmmcted ita rcqucat for interconnection to USWC.

2. Uswc,

USWC”arguédﬂfér-a:Noveﬁber 1, 1996 effective date because that was the day the
Bth Circuit Court -liftod the stay of the FCC rules.

3. Tﬁe‘D&partﬁént

Sihe Departmenc argupd chat the effective date. shou1d be October 3, 1596. The
.Departmeqt argued that 1n llft;ng the stay, the Court determlned ‘that incumbent
T.ECs, ,such,as ‘USWC, were not entitled to pratection from FCC rule 51.717.

’:Cdnsequeﬁtly, the Department reasonad, USWC should not receive a benefit that
the Eighth leCUlt has determlned the Company lB not entitled to have.

The ALJ

lTha,ALJ recommended an October 3, 1996 ‘effective date. The ALJ reasoned that am .
‘order of ‘an; admlnLStratlve agency, such as the FCC, that is initially atayed and

" . then allowed ‘to go into effect ‘is:effective as of its initial issuance ' (+331
‘date. The ALT noted alchough the Eighth Circuit Court of Appeals temporarily .
stdyed the effectiveness of FCC Rule 51.717(b), the Court lifted the stay on
November.1. Thua,. the Rule. went: into effect permxccing reciprocal compensation
‘from the. original submiesion of an interconnection request. In this caee, the
ALJ found, lifting of the temporary etay rendered the Rule effective on Octobex

3, the day AWS submitcted 1its request for interccnnection.

. The ALJ stated that if AWS does not receive reciprocal compensation from the
original effeqtive date of the FCC Ordér, AWS will be denied the benefit which
it had been unjustly restricted from receiving dua to the erranecusiencry of a
stay. :

5. Conmissicn Action
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The Comm;aﬂ;on ;9 pexuuaded by the arguments presented by AWS, the Department
- and ‘the ALJ‘and flnds that . the effectlva date for beginning reciprocal

'compensatzon i{s October 3, 1996.
1. Rates Pending Order

“The parties dis agreed over the level of reciprocal compensaticn rates sheould
.apply between the commencemant of reciprocal compensaticn until an QOrder is
issued in -this proceedlng

1. AWS

- -AWS argued that the March 1994 contract expired on December 31, 1996, so the
v,[*34] : contracr rates set by that contract cannot be used for reciprocal
_compensation, AWS . ‘grated cthat the. Amendment (Exhibit 14) provides tor a true-up
 for’ the rema;ning montha of 1996 after the 1994 contract expires and the Interim
--Agreement. {Exhibit 13) provzdes for a true-up for the period beginning January
,1,e1997;’co the "results" of th1s arbitration.

USWC

L USWC argued that che March 1994 contract contained an "evergreen clause" which
_;provided that .after December 31, ©1996, the couktract would remain in effect on
" a monch’ by month’ pasis untll wrltten notice was given by one of the parties.

TSWC claimed ‘that the Exhibics relied on by AWS clearly indicate that the
partles ccn?emplatec that- Lhe March 1534 contract would remain in effect until
~the" zesolucion of . the dlspute through negotiation and/or arbitration. USWC

.’characterized the good faith lump sum payments: (provided for in the ‘Amendment

and the Interim Agreemenc) as an expedient to allow the parties to continue
their buslneea zelaclonahip without interruptlion of service.
3. The Department

Thé Department :ook no p051t10n on whether the subsequent agreements between the
‘parties have supplanted the ‘March 1934 agreement but (+35] noted that che
1994 rates should prevail unleas the Comminaian derermxneq that the amendment
and xnterxm_agreement are bzndlng

4. The ALJ"

The ALJ found that the record did not. conclusively establish whether that

' 'agreement was terminated od December 31, 1995 or continued in effect after this
date. To determine the intention ©f the parties, the ALJ-applied that parole
evidence rule and’ considered the language contained in the pertinentc agreements,
Exbibits 13, 14 and 15. Upcn review of these exhibits, the ALJ concluded that
the 1994 contractual relationship between the parties continued and that the
parties intended to clarify compensation issues,

According to the ALJ, Exhibits 13, 14 and 15 show that AWS and USWC had
‘substantial, dymamic disagreements over their compensation relatibnghip and thar
these parties intended to change their compensation relationship. The ALJ found
that USWC has failed to prove that the parties intended to continue the 1954
‘compensation rates after vecember 31, 1996. The ALJ indicated that the parties

™
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ghould ‘honor the agreements identified in Exhibita 13, 14 and 15, but noted that
‘the exhibits focus primarily on trus-upy and do not ¢learly state [+3§] whal
Aracea apply

5. The~¢ommission's Analysis and Acction

"-The questioﬁiﬁhetha: the parties modified the March 1994 contract is a4 red
herring in this procesding that the Commission will not pursue. Whether the
contract':erminated or not ig not relevant to the Commission’'s decision in this

' proceedzng Any changes to this agreement, subzeguent to AWS' request for
renegotiation, are a contractual dispute between two private parties and not a
matter that need coacern the Commisgion.

FCC Rulesg § 51,717 seulthe initial reciprocal compensation rate at that rate
 pr9va1l1ng ‘in the ‘pre-existing agreement until the state commissicn approves a
‘differant rate. The parties, agree as to the rates set by their March 1994

uontracr and the Comn1551on ‘has net approved any rate agreement other than the
going- forward rares set in thie Order. See above at Section B on pages 6-9. The

rates in existence at the beginning of réciprocal»compensatiom were selt by

Commiséidn;app:oved,tariff,‘No other rates have been approved by this Commission
' since then. Whatever the parties. arranged between themsgelves aubsequently does
not alter;thcﬂfacc that the Commission hasg approved no other rates than thosa ino

'rthe‘“[*37]' - March 1994 contract.

fAccordlngly,_thé Commission will make no decision regarding the gtatus of the
parcies' dincerim agreemnnCE (Exn1b1ts 13, 14, and 15} and direct the parties to
. seek rQQOlUEIOH of their dispute on this issue in another forum. The rates which
" shall prevaxl Erom the commencement -of reciprccal compenaation until an-
arbxtratlon order .is issued in th"s proceeding are the rates get by the parties
“March 1994 agrcement No true-up is. warranted.

J. Pick and Choope Option
1. AWS

AWS claimed that USWC must make available to AWS any rates, terms, and
~conditions that have been approved in agreementg between USWC and other
‘telecommunications carriers. AWS cited Federal Act Section 251{(i) as obligating
" USWC to. make avallable any 1nterconnectlcn service, "or network element provided
. under .an. agreement aporovad under Section 252 to which it is a party to any
other requesting telecommunications carrier upon the same terms and conditiong
a8 those provided in the agreaement.

AWS  argued 6hé§'thé Federal Act -and FCC Rules'éupport the interpretation that
indiVidpa; provigions of publicly filed interconnection agreements can be
selected by a requesting carrier.

2. USWC
[+38]
USWC argued that the Commission should reject AWS' recommended pick and choocae
provision in this case. USWC noted that the FCC Rules and Orders allowing a pick
and choose provision were staysd by the Eighth Circuit Court of Appéals. USWC
~further noted that in staying the rule, the Court stated that such a provision
would operate to undercut any agreementsa that were negotiated or arbicrated.

LEXIS*NEXIS  LEXIS-NEXIS 9 | EXIS-NEXIS

6\“ menher o the Readd Elacviar ylo goraep {‘\ ivembes of ne Reed Flacwer pic grmip {22 A nummber af ine meed Viseanse pie gren

)

)
)
T4

i m e gmeeaee - R
i 2 PN

ioos d

[ 81




SCNt D 11-14-9¢ (040 WL LADUN DARARCK LANT _el e 20uy oz

Pagc 20
1997 Minn. PUC LEXIS 118, “3R8 {.LEXSEF

USWC .also noted that the Minnesota Commission has rejected the pick and choose
rule in the consolidated Arbitration FProceeding, Dockst Nos. P-421/M-95-729,

855, 90°9.

3. The Départment

The DenarCment andlyzed che Federal Act, FCC Rules and Orders, and the
Commission's earlxer dacision. in the Conasclidated Arbitration Proceeding. The
Department. noted that the FCC's rules which would have permitted AWS to “pick
“and choose" texrma from .other agreements, has been stayed in Federal Court. The
Departmenc ‘further noted that in its earlier ORDER RESOLVING ISSUES AFTER
" RECONSIDERATION AND APPROVING CONTRACT in Doclcet Nos. P- 421/M-96-729, 855, 9039,
the Commipsion dlrected that the following language be added to the Agreemant:

The Paztiéslagree that the provisions of Section 252(1i) of the Act shall
[*39]) ‘apply, including final state and federal interpretive ragulations in

sffect from-time,ca time.

. The Department recgmmended that this language also be required in the agreement
:becween AWb and USWC because, of the unsettled nature of the law.

.'The'ALJ';

According to the ALJ, the applicable law is Section 252(i) of tha Act which
providesi -

A local exchange carrxe* shall make available any intercommection, service, or
5network alement prcv1ded unde* an aqreement approved under this section to which
it is a party to any other reguesting telecommunicat’ons carrier upon -the same

terms and condltiona as those provided in the agreement.

The ALJ nocgd that in 47 C.F.R. '§ 51.809, the FCC inCerpre:ed Section 252{i) to
require local'exchange1carriers,to make available

.any inu*v;dual intercomiections, service or network aelement arrangement
»CODEdlan i a&ny agreament to ‘which it is a party that is approved by a State
‘Commiseion pursuant to serclon ‘252 of the Act, upon the same rates, texms and
.conditlone as those prov1ded jn the agreement.

However, the ALJ aleoVnoted'that'on October 15, 1996, the Eighth Circuit Court
ol Appeals stayed 47 C.F.R. § 51.809, the so-called "pick ({*40] and choose"
rule at lssue Accordlngly. the ALJ recommended that the parties include in
‘their agreement a. recognition that the law on this issue is unsettled, as was
ordered in the Commission's March 17, 1997 Order after reconsideration in the
Consolidated Arbitration Proceeding.

5. Commission Action

~For the reagons articulated abeve by the Deparcment and the ALJ, the Commission
‘finds it appropriate to digect the parties to include in their agreement
language‘adopﬁed by the Cammission in the conanlidared arhitvation ghat
recognizes the unsettled state of the law on the application of section 252(1i).
n3 The specific language is: i
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